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On March 3rd, 2022, the United States Senate narrowly passed a proposal on party lines to 

terminate the national emergency declaration for the Covid-19 pandemic.  President Biden 

threatened to veto the measure.  This Senate action focused on the repealing the president’s 

emergency powers granted by the National Emergencies Act of 1950.  Although it is not 

likely at this time to be considered by the House of Representatives, it reflects increasing 

public pressure to unwind pandemic related emergencies.   It also prompted questions about 

how an expiration of other federal emergency declarations might impact vaccine-related 

funding and activities, specifically under declarations authorized by the Public Health Service 

Act, the Public Readiness and Emergency Preparedness (PREP) Act, and the Robert T. 

Stafford Disaster Relief and Emergency Assistance Act. 

Key Timelines & Takeaways: 

• The latest HHS extension for the federal Public Health Emergency is effective 

January 16, 2022, through April 16, 2022,1 and can be renewed every 90 days.  This 

declaration is critical to Medicaid coverage and vaccine payment policies. 

• PREP Act provisions last “through the final day the emergency Declaration is in 

effect, or October 1, 2024, whichever occurs first.”2  This declaration expanded the 

pool of vaccinators, expands pharmacists’ role in vaccination, and provides legal 

protections through the Countermeasures Injury Compensation Program (CICP). 

• The Stafford Act authorizes FEMA’s support for a national vaccination campaign by 

increasing the Public Assistance (PA) federal cost share from 75% to 100% for 

vaccination-related costs.  On March 1, 2022, FEMA announced an extension of the 

policy to pay 100% of allowable costs until July 1, 2022, after which it will go to 90%.  

FEMA has extended eligibility deadlines “beyond six months of the date of the 

declaration and will make notification 30 days prior to establishment of the 

deadline.”3 

• A January 22, 2021 letter from the Acting HHS Secretary to all governors indicated 

that HHS will provide states with 60 days notice prior to the termination of the public 

health emergency declaration for COVID-19.4 

 

Background:  Public Health Service Act Public Health Emergency Declaration 

Under section 319 of the Public Health Service (PHS) Act, the Secretary of the Department 
of Health and Human Services can declare a Public Health Emergency (PHE) “if he (sic) 

 
1 Renewal of Determination That A Public Health Emergency Exists (hhs.gov)  
2 Federal Register / Vol. 85, No. 52 / Tuesday, March 17, 2020  2020-05484.pdf (govinfo.gov) page 5.   
3 PA Eligibility Policy for COVID (FP 104-009-19) (fema.gov) 
4 HHS Letter to All Governors, January 21, 2021  aspr.hhs.gov 

https://www.whitehouse.gov/wp-content/uploads/2022/03/SJRes-38-SAP.pdf
https://aspr.hhs.gov/legal/PHE/Pages/COVID19-14Jan2022.aspx
https://www.govinfo.gov/content/pkg/FR-2020-03-17/pdf/2020-05484.pdf#page=5
https://www.fema.gov/sites/default/files/2020-09/fema_public-assistance-eligibility-for-covid_policy_9-1-2020.pdf
https://aspr.hhs.gov/legal/PHE/Pages/Letter-to-Governors-on-the-COVID-19-Response.aspx


 
determines…that a disease or disorder presents a PHE, or a PHE, including significant 
outbreaks of infectious diseases or bioterrorist attacks, otherwise exists.  A PHE declaration 
allows the Secretary to take certain actions in response to the PHE. The U.S. Department of 
Health and Human Services (HHS) must extend the federal public health emergency (PHE) 
related to COVID-19 every 90 days to maintain certain health care flexibilities and waivers. 
The PHE has been in place since January 27, 2020, and has been renewed several times 
during the course of the pandemic. The latest HHS extension for the PHE is effective January 
16, 2022, through April 16, 2022. 

The PHE has allowed HHS to offer states enhanced Medicaid matching funds and incentives 
to expand eligibility.  According to reporting by the Washington Post, as many as 16 million 
low-income Americans, including millions of children, could potentially lose Medicaid 
coverage when these emergency provisions end.  Many of the people who will be removed 
from Medicaid probably will qualify for private health plans, but “large questions hover over 
how many beneficiaries whose incomes have risen above Medicaid’s eligibility thresholds will 
simply disappear instead of sliding over to other insurance. And it is unclear how many who 
remain eligible will be removed from the program improperly.”  Since all Medicaid eligible 
children are already supported by VFC, the impact on their access to immunizations is likely 
minimal, although adults losing insurance coverage could further complicate adult 
immunization efforts.   
 
In addition to the coverage expansions, Congress directed CMS to offer coverage, without 
cost-sharing, of COVID-19 vaccines and their administration; established a new mandatory 
benefit for COVID-19 vaccines and their administration; and ensured this benefit would be 
covered for nearly all Medicaid beneficiaries, including most groups with limited benefits. 
This coverage without cost-sharing is required “from March 11, 2021 until the last day of the 
first calendar quarter that begins one year after the last day of the COVID-19 emergency.” 
Additionally, Congress established a temporary FMAP of 100 percent for amounts expended 
by a state for medical assistance for COVID-19 vaccines and their administration. The 
increased FMAP began April 1, 2021 and “will end on the last day of the first quarter that 
begins one year after the last day of the COVID-19 emergency period.”5 
  

AIM members may want to consider connecting with their Medicaid colleagues to begin 
contingency planning for when these provisions end.   

 
The Public Readiness and Emergency Preparedness Act (PREP Act) 
 
To encourage the expeditious development and deployment of medical countermeasures  -
including vaccine - during a public health emergency, the Public Readiness and Emergency 
Preparedness Act (PREP Act) authorizes the HHS Secretary to limit legal liability for losses 
relating to the administration of medical countermeasures such as diagnostics, treatments, 
and vaccines. In a declaration effective February 4, 2020, the Secretary of HHS invoked the 
PREP Act and declared COVID-19 to be a public health emergency warranting liability 
protections for covered countermeasures.  
 

 
5 Coverage and Reimbursement of COVID-19 Vaccines, Vaccine Administration and Cost Sharing under 
Medicaid, CHIP, and Basic Health Program (May 5, 2021) page 11-12. 

https://www.phe.gov/emergency/news/healthactions/phe/Pages/default.aspx
https://www.washingtonpost.com/health/2022/03/14/medicaid-loss-of-coverage/
https://www.medicaid.gov/state-resource-center/downloads/covid-19-vaccine-toolkit.pdf
https://www.medicaid.gov/state-resource-center/downloads/covid-19-vaccine-toolkit.pdf


 
According to the Congressional Research Service, the “PREP Act makes clear that there is 
pre-emption of state law. Furthermore, pre-emption of State law is justified to respond to the 
nation-wide public health emergency caused by COVID-19 as it will enable States to quickly 
expand the vaccination workforce with additional qualified healthcare professionals where 
State or local requirements might otherwise inhibit or delay allowing these healthcare 
professionals to participate in the COVID-19 vaccination program.”   The PREP Act 
Declaration also authorizes pharmacists to order and administer, and pharmacy interns and 
pharmacy technicians to administer, ACIP recommended childhood vaccinations, irrespective 
of state laws or regulations.6 
 
Following the change in presidential administration, the Acting Secretary of HHS issued a 
series of four amendments to the HHS Declaration, all intended to “expand the pool” of 
people who may administer COVID-19 vaccines and other countermeasures beyond health 
care providers already licensed in a given state. The amendments are designed to accomplish 
this end by broadening the definition of “covered persons” who may administer COVID-19 
vaccines (or other vaccines and countermeasures), and pre-empting state laws to the 
contrary. 
 
Under the HHS Declaration and its amendments, covered persons are generally immune from 
legal liability (i.e., they cannot be sued for money damages in court) for losses relating to the 
administration or use of covered countermeasures against COVID-19. The sole exception to 
PREP Act immunity is for death or serious physical injury caused by “willful misconduct.”  
Instead, individuals who die or suffer serious injuries directly caused by the administration of 
covered countermeasures may be eligible to receive compensation through the 
Countermeasures Injury Compensation Program (CICP).   
 
CICP is a regulatory process administered by HHS’s Health Resources and Services 
Administration.  The CICP is distinct from the National Vaccine Injury Compensation Program 
(VICP) which covers claims made for injuries potentially caused by routine vaccines.  
According to a HRSA FAQ, “For a category of vaccines to be covered by the VICP, the 
category of vaccines must be recommended for routine administration to children or 
pregnant women by the Centers for Disease Control and Prevention, subject to an excise tax 
by federal law, and added to the VICP by the Secretary of Health and Human Services. No 
COVID-19 vaccines currently meet this criteria.”    
 
However, according to an amendment to the Declaration Under the Public Readiness and 
Emergency Preparedness Act for Medical Countermeasures Against COVID–19 issued by HHS on 
March 11, 2021, “Liability protections for all Covered Countermeasures administered and 
used in accordance with the public health and medical response….began on August 24, 2020, 
and last through (a) the final day the Declaration of Emergency is in effect, or (b) October l, 
2024, whichever occurs first.” 

 

Eligibility for FEMA Public Assistance Funding for Vaccine Activities 

 
6 HHS Assitanct Secretary for Preparedness and Response , Use of PREP Act to Administer COVID-19 
Vaccines and ACIP Recommended Childhood Vaccinations, Updated June 27, 2021. 
 

https://crsreports.congress.gov/product/pdf/LSB/LSB10443#:~:text=To%20encourage%20the%20expeditious%20development,to%20the%20administration%20of%20medical
https://www.hrsa.gov/cicp/faq
https://www.phe.gov/emergency/events/COVID19/COVIDvaccinators/Pages/COVID-and-Childhood-Vaccines.aspx#:~:text=%E2%80%8BUpdate%3A June 27%2C 2021&text=Similarly%2C the PREP Act Declaration,of state laws or regulations.
https://www.phe.gov/emergency/events/COVID19/COVIDvaccinators/Pages/COVID-and-Childhood-Vaccines.aspx#:~:text=%E2%80%8BUpdate%3A June 27%2C 2021&text=Similarly%2C the PREP Act Declaration,of state laws or regulations.


 
According to FEMA policy issued on Sept. 1 2020 entitled, Coronavirus (COVID-19) Pandemic: 

Work Eligible for Public Assistance, “For all COVID-19 declarations, FEMA has extended the 

deadline in accordance with regulatory timeframes for emergency work at 44 C.F.R. § 

206.204(d) beyond six months of the date of the declaration and will make notification 30 

days prior to establishment of the deadline.” 

Guidance issued by FEMA on November 23, 2020 establishes that “COVID-19 vaccine 

distribution and administration will be considered allowable within the existing scope of work 

for any FEMA MAs to DOD for use of National Guard personnel in a Title 32 duty status until 

the President’s direction to provide such support expires.”   

On March 1, 2022, FEMA announced an extension of the policy to pay 100% of allowable 

costs for an additional three months from April 1 to July 1, 2022. FEMA will also continue to 

provide 100% of the federal funding for National Guard activities to combat and respond to 

the COVID-19 pandemic. Furthermore, following July 1, the federal cost share will shift to 

90%, rather than the statutory minimum 75% federal cost share.7 

 
7 FEMA Advisory, March 1, 2022  COVID 19 Cost Share Extension March 1 2022 (fema.gov) 

https://www.fema.gov/sites/default/files/2020-09/fema_public-assistance-eligibility-for-covid_policy_9-1-2020.pdf
https://www.fema.gov/sites/default/files/2020-09/fema_public-assistance-eligibility-for-covid_policy_9-1-2020.pdf
https://www.fema.gov/sites/default/files/documents/fema_title-32-national-guard-support-for-covid-19-vaccination_memo_11-23-2020.pdf
https://www.fema.gov/sites/default/files/documents/fema_covid-19-cost-share-extension_03012022.pdf

